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Arising out of 010 No. 101/WS08/AC/KSZ/2022-23 NM: 09.12.2022 passed by The Assistant
Commissioner, CGST, Division-VIII, Ahmedabad South.

W{}gT©af cET qPR d gaT Name & Address

Appellant
M/s. Shaikh Ghulamsarwar IVI Yasin,
68, Ronak Park, C)pp. Sarin IVledan,
Juhapura, Ahmedabad-380001.
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Any person aggrieved by this Order-In-Appeal maY file an appeal or revision application, as the
one may de-against such order1 to the appropriate authority in the following waY
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Revision application to Government of India:

(,) &#i mags !!@ aiRIRaq. 1994 dr mtr am <Tei mTR 'Ty XFTe# tb Ef + M gmT @T

bi_gTn g ir,Fi WS) 8 d,rtd yqaewr aIT+a @h nfeR 'wa w=m, fBm q3T?i=i, mw
R,irq,' ’M Mid, n all VW, gWR wf, q{ e,,{t : 110001 atta aT+r WfM I

A i n i S t r JIIr\oF: : :: : :: I: T PJ !?! S :1 ::i S nEV: E S : : 3 pcI FJ:Fly IFe:h£ (:OeVJ bol iII librE! i ; : : £YtPIpeILT NFI
b£1RI :’1 To Ool-'i;Hei i'et.,tion 35EE of the CEA 1944 in r6spect of the following case, governed bY first
proviso to sub-section (1) of Section-35 ibid :

Gi) qR nTa ca aPr -d qM $ @q Wt 6Tfq@H @T+ + fha WWW =n w\Tq =
Ea WrSlqH + By& bl-61.111 q vra d aT+ Sq wf q, liT fiTa ’WgHTn VT Wgn tt En& q6 Rn$
@„,M + vr RN<,TanK q'a XFM =& gfh„ a d=H # STI

(ii) in case of any Ioss of goods where the Ioss occur in tran
ir;other factory or fri)m one warehouse to another during the c
warehouse or in storage whether in a factorY or in a warehouse'

3it from a factory to a warehouse or to
lo_ods in a)urse of processin!
,J
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(A)
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to any country or territory outside India.

qftqgq©T,!,n1 fM nnT qnd$©6q (+qd 'alan 'd) Had MaTa mm Sti(a)

(B) In case of goods exported outside India export to Nepal or Bhutan, without paYment of
duty

I:][][: 1= 1L::?r =$1•?]=d:IIb f]q=(;1b liFerTUITiS:=\I(T=X}
a©nq-1 (q.2) 1998 qm lo8 STURM mR q: at

(C)

of 'the Finance (No.2) Act, 1998.

dTfNl

35:iE of (-/EAl 19441 under Major Head of Account.
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than Rupees One Lac.

(1 )
a

(2)

0

Hl= = ::1=[rT=S == J:rj:: :=x n an I B c1b 5][1F1[ 11131N rhT :

(1) - aM a,,41,,d ?!,cF a®nq*1, 1944 dr Um 35–a/35–$ tB 3+nta–

Under Section 35B/ 35E of CEAI 1944 an appeal lies to :-
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other than as mentioned in para-2(i) (a) above'



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form !AT? ?s
prescrit;ed under Rule 6 of Central Excise(Appeal) Rules, 200] an.d_ snaIl„ je
bc,companied against (one which at least should be accompanied bY a fee of R 9.1,000/t
Rs.5,060/- and Rs.10,000/- where amount of duty / penalty / demand / refund is UPto 5
Lac, ’i Lab to 50 Lac, and above 50 Lac, respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of anY nominate public sector bank Pf t.he pjace,
where the bench oF any nominate public sector bank of the place where the bench of
the Tribunal is situated.

fg,rg: +l:f ::STaR;tT;F';}:Inn'-+ JT;iTH
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(3)

In c,ase of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the bct that the one appeal tp ty
hppettant Tribunal or the one application to the Central Govt. As the case maY be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each-

(4)

a
WIITs== q==Ur ?aT:: =HolS
+lqlqldq Rigg) Bbc cPn #FF trFfh I

!it: ocr?tT ys E: F P : 1 :oai iX ;eT :H?JIi):HHq: as i:76:3: ep !?s:y ££ IP 71sdcPbee :r::i£;£EReadd£TeuJl rFI : Fr1

of the court fee Act, 1975 as amended.

iT;: T'Ri !:qT+:Iain:::='; if;:
ii

(5)

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rulesl 1982'

1u #iT ?!@F, tUg VNKq RJ@F qd #rT@ WMI NmBR’wT@B7$
gRana $ qT+ + +,idIgjli(Demand). vi dS(Penalty) aT 10% qf WiT @nT

GfprqTtf}l§TqTtfB,r &Tf€ncTq qd aRT lo q,aT WWi I(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a B? dti ad.TTa qI$7 Gh{€RTq?? b dafd1 qTftm§bTT 'vAi Vt NRT"(Duty Demanded)-
a. (Secdo06SlID8f a§aMRaq©
VJ BRiTT@a€q&e#Bal©uRr;
OJ #Tae&ReIhIT#bf%$T6&a®+infII

. „TIgH,„, w,„Rd$,Sal$a„,dqwq @M'Rr®H qq+ &fhqq§Hd-”fM"”
}.

For an appeal to be filed before the CESTAT, 10% of the [?utY & Pepalty qonlfi IIned bY
;R: XG J&'lat;' Commissioner would have }o be pre-deposited, provided that the. pre-
deposit amOunt shall not exceed Rs.10 Crc;res. 'lt maY be noted that the pre-depclslt JE ?
mandatory condition for filing appeal before CESTAT. (s?cEP 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Actl 1994)

Under Central Excise and Service Tax1 “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Lenvat Credit taken;

WaH& iilh#F:Hmmfr HMM =R q'ob 10%

;ldl=y;LRT:d;;d;;QdIQd#;;b;# 10% Wldlq w q8qT©%del
ent of
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F.N.. C,APPL/COM/STP/2550/2023-Appeal

,ORDER IN APPEAL

The present appeal has been filed by M/s' Shaikh
Ghulamsat_war M. ya.sin? 689 Ronak Park9 OPP. Sarin Me(ian'

Juhapura} Ahmedabad (hereinafter referred to as “the

AppeUants») against . Order-in-Original No

IOI/WS08/AC*/KSZ/2022_23 (hereinafter referred to as “ the

impugned order”) passed by The Assistant Colmnlssl011er’

Centra1 (..JST .DiViSiOn-VIII, Ahmedabad South (hereinafter

referred to as “the adjudicating a,uthorkdl.

2. B,ieny ,tated, the facts of the case are that the

P\LIF) F) eL 1 1 an t S IbfIVr e r e 11 () t r (n g i S t e red W nhS erv i (••IeT UK dLe part nlen

They are holding PAN No. BCVPS2942B' As per the
information recdived from the Income Tax department’ the

Appellants had earned substa-tial service inco-=e fro-=
services during F.Y. 2014-15, however they did not obtaIn

sir.vice tax registration and did not paY servi6e tax on such

income from service. The Appellants were called upon to

submit the documents, however, the Appellants failed to

submit the required details / docum9nts. Therefore, the

Appellant were issued Show Cause Notice bearing No

c(.-,ST/Dlv_virr/o&A/TDP/36/BCVPS2942B/2020-21 dat'd
21.09.2020, wherein it was proposed to:

a

0

a.) D„,=and and ,,..,„ an am'"'nt of Rs' 13,28'989/
under proviso tb Sub Section (1) of Section 73 of the Flrlance

Act 1994; along with interest under section 75 of the Finance

Act 1994 (hereinafter referred to as 'the Act').

b) I,=,p.,, p,„„Ity und„ th, p'''i'i'ns of Section 77 (1)'

77(2) and 78 of the Act.

3. The s(_-N was adjudicated ex-parte vide the impugned
order whereIn :

q&

F
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F.No. GAPPL/COM/STP/2550/2C)23-Appeal

a) The demand of service tax amounting to Rs.

13,28,989/- was confirmed along with interest.

b) Penalty amounting to Rs. 13,28,989/- was imposed

under section 78 of the Act.

c) Penalty amounting to Rs. 10,000/- was imposed under

section 77(1) of the Act.

d) Penalty amounting to Rs. 10,000/- was imposed under

section 77(2) of the Act.

4. Being aggrieved with the impugned order passed by the
adjudicating authority, the Appellants have preferred the

present appeal on 20.03.2023 along with an application for
condonation of delay.a
5. On going through the appeal memorandum, I find that

the impugned order was issued on 09.12.2022 and the same

was received by the Appellants on 19.12.2022 and appeal is
to be filed within 2 months i.e. on or before 18-02-2023. The

Appellants filed appeal on 20.0-3.2023 in terms of Section 85

of the Finance Act, 1994. In this circumstances there is the

delay of 92 days in filling the appeal. The Appellants in their
application of condonation of delay inter alia stated that the

accountant didn’t provide data in time thereby delay in filing
of appeal.

a

6. It is observed that the relevant Section 85 of the

Finance Act, 1994, provides that the appeal should be filed

within a period of 2 months from the date of receipt of the

decision or order passed by the adjudicating authority.

Further, under the proviso appended to sub-section (3 A) of

Section 85 of the Act, the Commissioner (Appeals) is

empowered to condone the delay or to allow the filing of an

appeal within a further period of one month thereafter, if he

is satisfied that. the Appellants were prevented by sufficient

cause from presenting the appeal with period of two
<\ {
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F.No. GAPPL/C'OM/ STP/2550/2023-Appeal .

months. Relevant text of Section 85 is reproduced below:

“SECTION 85. Appeals to the Commissioner of Central Excise {Appeatsi.–

(il;);}htF„T;so;L£g£:e”::b:rydirrJ:: :ec:::IQp:In:/Jterc:#=lessbryerab
Central Excise or ComrMssiorLer of Central Excise maY appeal to the
Comnassioner of Central Excise (AppeaLs) .

'\

{2) Bt;erB appeal shaLL be in the prescribed form and shall be verWed in
the prescribed manner.

(3) An appeal shall be presented within three months from the date of
'receipt of the decision or order of such adjudicating authoritY, relating to
serbhe {ax.y in,terest or peru.aQ under this Chapter, made before the date
on which the Fbtartce Bal 2012> receives the assent of the President.

p,o„id,d that the Commissioner of Central Excise (AppeaLs J mcLy, if he is
saasBed that the appeUarLt was prevente qi bY su/Bcgent cause from
presertting the appeal tuittdrl the aforesaid period of three months, anew it
to be presented u?titan a further period of three months.

(3A) Art appeal shaLI be presented tuhldn two months front the date of
'rece{pt of the decision or order of such a,djucibating authoritY, made on
and- aft&r the Firu.luce Bal 2012 receives the assent of the President,
retaartg to service tax, interest or pencaty under this Chapter '

a

?„„ id,d that the ComrrdSsioILer of Central nxcise (Appeals> mc'y> if he is
saasBed that the .appeUartt tuas preuented bY su/$(1ent ca.use from
presLrtting the a.ppe(.It tvithirt the aforesaid period of two months, allow it
to be presented wUbin a further period of one month. ”

6.1 I find that in terms of Section 85, the limitation period

of two months for filing the appeal in the present cases starts

from 19.12.2022 and the Appellants were required to file the

appeal on or before 18.02.2023. However, the appeal was

filed on 20.03.2023, i.e. 32 days late from the last date of a
filing the appeal, which is beyond the period of one month

which the Commissioner (Appeals) may condone. Therefore, I

reject the said appeal considering Section 85 (3A) of the

Finance Act? 1994> as I have no jurisdiction to condone the

delay beyond the condonable period of one month.

7. In view of the above discussion and well settled law,

without expressing any opinion on the merits of the case, I

reject the appeal filed by the Appellants on the grounds
of limitation .

6
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8, 3iqtqqdfgrtt @##tq{?Mr ©rf+nThaqfrnafM&fbn@rmel

The appeal filed by the Appellants stands disposed of in
above terms .

dlrtid +t

GW (&r+w)

Attest
Dated: 29.11.2023

>i

(GILDa)
b.d,*H6qqT©

BY RPAD/ SPEED POST

M/s. Shaikh Ghularnsarwar M. Yasin
68, Ronak Park,

C)pp. Sarin IV[edan, Juhapura,Ahmedabad-38000 1 .

To
Appellants

The Assistant Commissioner Respondent

Division-VIII, CGST &; Central Excise
Ahmedabad South.

6 Copy to :

1. The Principal Chief Commissioner, Central GST,
Ahmedabad Zone

2 ..

3.

The C*ornrnissioner, CGST, Ahmedabad South

The Assistant Commissioner, Division –VIII,
GST, Ahmedabad South .

Central

4. The Assistant Commissioner (HQ System), CGST,
Ahmedabad South (for uploading the OIA)

#/ Guard File
6. PA file
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